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Summary

This report updates members on recent decisions of the Adjudication Panel
Appeals Tribunal and Case Tribunal. The report is produced for information and
training purposes. None of the reported cases relate to members within Medway.

Standards For England has published summaries of certain complaints that have
been investigated by ethical standards officers following referral by local standards
committees. A sample of these summaries is attached.

1. Budget and Policy Framework

1.1 The purpose of the Standards Committee is to promote and maintain
high standards of conduct by Councillors, co-opted members and
church and parent governor representatives

2. Background

2.1 Local Standards Committees can ask Standards for England
circumstances to investigate complaints on their behalf. Appendix 1
contains key information from selected Appeals Tribunal decisions and
selected Case Tribunals and gives comments in relation to each case.
Standards For England (formerly the Standards Board) has published
summaries of certain complaints that have been investigated by ethical
standards officers following referral by local standards committees. A
sample of these summaries is attached at Appendix 2.

3 Risk Management
3.1 It is important that the Members of the Standards Committee are given

examples of good practice in order to make balanced decisions when
considering complaints.




4. Financial and legal implications
4.1 There are no financial or legal implications contained within this report.
5 Recommendations

5.1 Members are asked to note the contents of the report.

Lead officer contact

Deborah Upton
Monitoring Officer
Telephone: 01634 332133 Email: Deborah.upton@medway.gov.uk

Background papers

Standards for England, Adjudication Panel Appeals and Case Tribunals



Appendix 1

KEY INFORMATION FROM SELECTED APPEALS TRIBUNAL DECISIONS

5.1 CLLR R. (Case no. APE 0452) — sanction for bullying and disrespect

5.1.1 This case provides useful guidance on the imposition of sanctions and the need
to be prescriptive if requiring a councillor to apologise or undertake training.

5.1.2 Parish Councillor R appealed against the finding of the Standards Committee
that she had breached paragraphs 3(1) and 3(2)(b) of the Code (failure to
treat others with respect and bullying) and the sanction of 6 months
suspension reduced to 4 months if she provided a letter of apology to the
Parish Council and Clerk. She was further required to undertake training. The
Tribunal gave permission to appeal against the sanction only.

5.1.3 The Standards Committee had found that there had been a pattern of
behaviour over a period of time which amounted to bullying. The
Tribunal considered that the matter would not have been so serious if
the breach had consisted of poor behaviour on a single occasion. The
evidence showed that Clir R had shown disrespect and bullying
behaviour to the current clerk and the previous clerk along with Parish
Council members and members of other councils. The Tribunal
considered that the type of bullying and disrespectful behaviour was not
only distressing to the individuals concerned, but was also detrimental
to the good governance of the Parish Council.

5.1.4 The Tribunal agreed that the sanction was proportionate to the breach. It
noted that Clir R had apologised to the Clerk at the Standards
Committee hearing, but gave the apology little weight as a mitigating
factor. To demonstrate appropriate contrition it should have been made
much sooner.

5.1.5 Clir R had argued that the Standards Committee failed to take into
account her medical history (and letter from her GP) which she
maintained affected her behaviour. However, it was clear from the
Standards Sub-Committee determination that it had addressed its mind
to the issue, but concluded that the evidence did not support Clir R’s
assertions that her condition or medication had affected her behaviour.

5.1.6 The Tribunal dismissed Clir R’'s argument that the Investigating Officer
should have sought further evidence from her GP. The onus was on
CliIr R to provide proper evidence.

5.1.7 The Tribunal had doubt that Clir R should have been offered a reduction
in suspension if she gave a written apology, but gave her the benefit of
the doubt.

5.1.8 Clarification was provided in respect of the apology. Clir R was required
within 28 days of the decision to send a letter of apology to the Chair of
the Parish Council and to the Clerk. The letter should include the
following “I apologise for what | did or said which offended you and
other members of the Parish Council (as appropriate)’, and “/
acknowledge that my behaviour was unacceptable”. A copy of the letter
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should be sent to the Monitoring Officer.

5.1.9 The Tribunal recognised that Clir R would benefit from training as she

had had no official training. Clir R was required to attend appropriate
training as arranged by the Monitoring Officer within 4 months of the
decision. In the event that the Monitoring Officer failed to offer training
within that time frame, Clir R would be deemed to have complied with
that part of the sanction.

5.2 CLLR. C (Case no. APE 0456) — disrespect

5.2.1

Borough Councillor C appealed the decision of the Standards
Committee to censure him for disrespect towards officers of the
Council’s Planning Department in relation to emails circulated criticising
the handling of a planning application.

5.2.2 ClIr C had been approached by two constituents who were aggrieved

523

over the rejection of their planning application and refusal by the Case
Officer to have a meeting to discuss the matter. Clir C emailed the
Case Officer and copied it to the applicants and three senior officers
including the Chief Executive asserting that the refusal to meet was
wholly unacceptable and saying that “/ cannot recall such arrogance
from an Officer of the Council’. A reply was sent by a more senior
officer supporting the position of the Case Officer.

The applicants then submitted a revised planning application. The
application was on track to be determined within the 8 week target
period, but before expiry Clir C emailed the applicants and copied in the
Director and Chief Executive saying that he was outraged and shocked
by the inertia of planning officers and that it was “a damning indictment
on the appalling service our planners are providing”.

5.2.4 The Tribunal found that there had been no breach of the Code. Clir C

had not bothered to make enquiries of planning officers to ascertain
whether the applicant’s complaints were well founded and he should
have raised his concerns in a different more temperate way and not
copied in a member of the public. Further, the accusation of
“arrogance” by the Case Officer was inappropriate. The Planning
Department was entitled to conclude that a meeting was not a good use
of officers’ time. However, on its own and in the absence of other
instances of inappropriate behaviour towards officers, the first email
was too insignificant to amount to disrespect.

5.2.5 The second email was not directed at an individual officer and fell within

5.2.7

the ambit of comment that it was acceptable for a councillor to make. It
was of the utmost importance that councillors should not be deterred
from raising concerns with regard to Council services.

The Tribunal commented that the matter should not perhaps have
passed the Standards Committee’s assessment of whether the
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complaint should be referred for investigation. Further, the matter could
have been dealt with in a different more informal way first, for instance,
by the councillor having been spoken to by the Monitoring Officer or the
Leader of the Council.

5.2.8 Comment: It is unclear in the above case who had made the complaint
and whether there was opportunity before its submission for
intervention by the Monitoring Officer/Leader. Members will be aware
that there has been wide discussion on the informal handling of
complaints and the problem has remained that there is no legal
provision to enable the Monitoring Officer to address grievances
informally once a complaint has been made. The statute provides that
complaints once made must be considered by the Standards
Committee.

SELECTED CASE TRIBUNAL DECISIONS

5.3 CLLR. W (Case no. APE 0455) — disrepute & misuse of Council
resources

5.3.1 This case was referred by the local Standards Committee to the
Adjudication Panel for England for determination.

5.3.2 Clir W was issued a council owned laptop in order for him to perform his
duties as a councillor. He signed a form accepting the conditions
governing use of the laptop which provided that the laptop could only
be used by authorised persons for authorised purposes. A letter was
subsequently circulated to all members attaching the Council’s
Information Technology Policy. The letter stated that whilst the Policy
applied to staff it contained principles which were equally helpful to
members. This Policy permitted occasional personal use of the internet,
but prohibited any use involving downloading of software for personal
use or which entailed access to or development of offensive and illegal
material.

5.3.3 Clir W asked the Council’'s IT Department to examine the laptop as it
was slow to boot and had virus warnings. He was issued with a new
laptop. During preparation of the laptop for use as a training machine,
IT staff found offensive and pornographic material including a number
of film titles. Clir W’s new laptop was then examined which was found
to contain material obtained in breach of copyright.

5.3.4 Clir W admitted to downloading unauthorised software and files and
letting his family, including his sister and niece, use the laptop for their
personal use.

5.3.5 The Case Tribunal found a clear breach of paragraph 6(b)(i) of the Code
in misusing Council resources. It also found Clir W to have brought his
office into disrepute. In considering disrepute, it looked at the Oxford
English Dictionary definition of “lack of good reputation or
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respectability”. It concluded that disrepute is anything which could
reasonably be regarded by an objective observer as diminishing a
member’s office or authority or which harms or could harm the
reputation of the member or his authority.

5.3.6 The Tribunal stated that a member of the public knowing Clir W had not
only used but allowed his relatives to use council property and for the
particular purposes, would have grave concerns about Clir W’s
judgement, honesty and integrity. The conduct would certainly reduce
public trust and confidence in Clir W.

5.3.7 As Clir W had resigned from office, the only sanctions available were
censure or disqualification. The Tribunal took the view that it had
responsibility not only to deter Clir W and others from committing
similar breaches, but also to foster public confidence with local
democracy and to maintain public trust and confidence in the local
democratic process. It disqualified Clir W for 2 years from the date of
the decision.
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Standards Board for England -West Felton Parish Council Page 1 of 2

Case Summary - West Felton Parish Council

Allegation:

The member failed to treat others with respect, bullied other people, and brought his office or
authority into disrepute.

Standards Board outcome:

The ethical standards officer found that the member did not breach the Code of Conduct.

Case Summary

The complainants alleged that Councillor Chris Lovell bullied the West Felton parish clerk through
overbearing supervision and undermined him through constant criticism of his work, and that
Councillor Lovell called the clerk a liar in a meeting in August 2008, during a debate about the
clerk’s news reports. It was further alleged that Councillor Lovell also bullied and intimidated the
locum clerk by sending him numerous emails lacking in respect and courtesy, and that he
continually challenged the locum clerk’s advice to the council, insinuated that the locum clerk lied
to the council on two occasions, and added words to an official council notice without
authorisation.

The Code of Conduct does not prevent members from raising issues of legitimate concern,
disagreeing with officers and other members or questioning their performance. However, members
should not act in a way that is unfair, unreasonable or demeaning. In this case, the complainants
cited the volume of contact was the main way in which Councillor Lovell’s conduct became
bullying.

The ethical standards officer found that the member did not demonstrate disrespectful or bullying
conduct. There was substantial evidence that Councillor Lovell was engaged in the reasonable
pursuit of council business, trying to fulfil his responsibilities as a councillor and attempting to
ensure that the council operated properly and lawfully. The ethical standards officer considered
that there was a legitimate reason for the contact between Councillor Lovell and the parish clerk,
regardless of the volume of such contact, although the ethical standards officer appreciated that
the clerk had limited hours in which to deal with Councillor Lovell’s requests.

In relation to the August meeting, the ethical standards officer considered conflicting oral evidence,
taking into account that people involved in a debate may take away different things from what may
have actually been said. The ethical standards officer considered that the context of the meeting
was of one in which various terms were used to describe the clerk’s reports as inaccurate, but
describing someone’s work as inaccurate is not the same as calling them a liar.

The ethical standards officer looked at an email that the clerk sent to a number of councillors,
asking for their views on the draft August minute, noting that those selected councillors were also
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presented with alternative drafts of this minute. The clerk referred to a sentence in one draft,
containing the ‘liar’ remark, by saying that he had been advised to record what Councillor Lovell
“actually said”. In the alternate version, which he described as the ‘actual’ August minute, the ‘liar’
remark was omitted.

It is common practice for a clerk to send the council chair a draft copy of minutes, in order to
identify and correct errors and so on. The ethical standards officer would usually take the minute
as a persuasive account of a meeting. However, in this case there were alternate versions
circulated to some members prior to finalisation. The ethical standards officer saw no evidence
that any of the members came back to the clerk to say which version was more accurate. The
markedly different versions of the minute meant that the ethical standards officer could not rely on
it as conclusive proof of Councillor Lovell’'s words.



